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Counter-Statement of the Issue 


Whether substantial evidence on the record as a whole 
fails to support the Board's finding that Respondent violated 
the Act by not re-hiring Joseph Poole in the context of a 
general reduction of twenty persons in Respondent's teaching 
staff, caused by economic conditions and based upon compara- 


tive teaching abilities. 


Counter-Statement of the Case 

Respondent for admittedly economic reasons (Petitioner's 
Brief, p. 9) did not rehire twenty teachers at the end of the 
1973-74 school year. The issue is whether one of those twenty, 
Mr. Joseph Poole, was selected because of his union activities. 

1. Background 

Respondent, Henry M. Hald High School Association (here- 
inafter "Hald"), operates a number of Catholic private secondary 
education schools within the boundaries of the Roman Catholic 
Diocese of Brooklyn (encompassing the Boroughs of Brooklyn and 
Queens in New York City). 

At the time of the alleged unfair labor practice, Hald 
Operated five such schools. However, since the Board's 
decision in this matter, three of the five schools, including 
the school in issue, Christ the King High Schoool, have been sold 
or transferred to other parties and are no longer a part of 
the Hald Association. _1/ Christ the King was closed by Hald 
and all teachers terminated on August 31, 1976. 


_1/7 & decision was made in 1972 by the Diocese of Broo!lyn 


to terminate its direct involvement in secondary education. 
To that end, seven of the original nine Hald schools have 

either been closed or transferred to Community Groups. The 
history of this development is set out in the Board case of 


Henry M. Hald High School Association; Roman Catholic Diocese 
of Brooklyn and Sisters of St. Joseph, 216 NLRB 512 (1975). 


Hald was and is party to a multi-school collective 
bargaining agreement with the Lay Faculty Association, Local 
1261, American Federation of Teachers, AFL-CIO (hereinafter 
the "Union"). Christ the King High School (the school at 
which the alleged discriminatee taught) was a member school 


of that bargaining unit. Hald and the Diocese have had a 


collective bargaining relationship with the Union since approxi- 


mately 1966 when the Union was voluntarily recognized by the 
Respondent. The bargaining unit consists of all full-time 
permanent lay teachers, including Department Chairmen. At 
the beginning of the 1973-74 school year, the Union struck 
the Respondent's schools due to an inability to reach agree- 
ment over wages for the 1973-74 school year. Approximately 
75 out of 104 lay teachers at Christ the King High School 
participated in the strike. The strike ended in November of 
2973 tA. 27). 
2. Relevant Contract Provisions 

Out of the twenty teachers not rehired, four teachers 
were not rehired in the Language Department, including one 
French teacher, Mr. Poole. 

Article XXIII of the parties! collective bargaining 
agreement controls layoffs and terminations. That collective 


bargaining agreement was General Counsel's Exhibit 3 before the 


Board but is not included in the Record on Appeal. Article XXIII 


provides, in haec verba: 


"A. Each member school specifically reteins 
the right to layoff or terminate the employment 
of teachers covered by this Agreement due to the 
elimination of teaching positions or for any other 
reason not in conflict with the express terms and 
conditions of this Agreement. 


"B. Where a teaching position is eliminated, 
each member school specifically retains the right 
to be the sole determinator of which teacher is 
laid off or terminated, provided, however, where 
two or more lay teachers are employed in sub- 
stantially identical teaching positions by class 
level, academic program and subject area in said 
member school, non-tenured teachers will be laid 
off or terminated prior to the layoff or termina- 
tion of tenured teachers." 


3. The Decision to Excess Twenzy Teachers 


The Board admits Respondent's bona fide economic justifi- 
cation for excessing twenty teachers from Christ the King High 
School in the 1974-75 school year (Tr. 71; Petitioner's prief, 
p. 9, f.n. 5). Uncontradicted testimony showed that falling 

enrollments and an increasing financial deficit required a cut- 


back in teacher personnel. 


The Decision to Excess Mr. Pocie 


4. 
Hugh Kirwan, the Principal of Christ the King High School, 
testified that because of a debit of approximately $200,000 
during the 1973-74 school year, the administration determined 


that approximately twenty teachers had to be excessed at Christ 


the King. Approximately four of those twenty teachers were from 


the Language Department. Kirwan and Sister Ann Gray, the 
Department Chairman of the Language Department, testified, 
without contradiction, that a decision was originaily reached 

to eliminate approximately one and a half teachers from the 
French Section cf the Language Department (Tr. 74-78; 140). 
Sister Ann decided to eliminate her own teaching duties of two 
classes per day, which left one full teacher in the French 
Department to be excessed (A. 19). The three teachers in 

the French Department (other than Sister Ann) were Joseph Poole, 
Nicole Fabien and Maryann Toban. Sister Ann testified that 

the selection of the particular individual who was not to be 
rehired was a difficult one in that none of the three teachers 
could be considered a "bad" teacher (Tr. 142). However, Miss 
Toban was almost immediately eliminated from consideration, 
since she was also an effective Spanish teacher and, in essence, 
could cover two areas (A. 19; Tr. 142). (Note that Miss Toban 


was the Secretary-Treasurer of the Union at this time (A. 19) 


and had participated in the strike mentioned above). Thus, the 


elimination in the French Department came down to a choice between 
Mr. Poole and Mrs. Fabien. 

The parties' collective bargaining agreement as set forth 
above in Point 2 does not take seniority into consideration as 


a factor in reductions in staff; in fact, Respondent had opposed 


the Union's numerous requests to include seniority in the con- 

tract as a basis for making layoffs or terminations (Tr. 192-193). 

Both Mrs. Fabien and Mr. Poole were long-term employees of 

Christ the King and were both tenured teachers. Thus, under 

the terms of the contract there was no distinction hetween the 

two teachers. a8/ 
Hugh Kirwan and Sister Ann testified to the method by 

which the Respondent selected those teachers who were not to 

be rehired. Kirwan asked all Department Chairmen to reach a 

consensus with their assistants as to which teacher should be 

excessed in any given department as needed. That consensus was 

arrived at by the Department Chairmen and the Assistant Depart- 

ment Chairmen after evaluating the teachers through personal 

classroom observation, and in reviewing past evaluations if 

such were available. 

In the Lanugage Department Sister Ann and her assistant, 


Miss Anania, evaluated all the language teachers and agreed that 


in the French Department Miss Toban and Miss Fabien should be 


retained (Tr. 80). 
The next step in the selection process was to hold a 
meeting between all the Department Chairmen, the Assistant 


Department Chairmen, the Principal, the four Assistant Principals 


2/7 Mr. Poole was certified in Greek and Latin languages; 


however, these languages were not taught at Christ the King 
High School (Tr. 111). 


and Deans, to discuss each department (Tr. 80). In the 

case of the Language Department, Sister Ann gave her opinion 
as to which teachers she recommended not be rehired, in- 
cluding her opinion that Mr. Poole should be the teacher to 
be excessed in the French section. 

After discussion and after reviewing all the evalua- 
tions, the group consensus was that Mr. Poole should not be 
rehired and that Mrs. Fabien should be retained (A, 22, Te. 130). 

The Administrative Law Judge (hereinafter "ALJ") found 
that in the discussion of the relative merits of Poole and 
Mrs. Fabien as teachers of French, "There was no mention 
of Poole's Union membership, activities, attitudes or interests 
at this meeting. Neither was there any mention of Mrs. Fabien's 
lack of same." (A. 19). 

Mr. Poole admitted that the stated reason for his non- 
renewal and Mrs. Fabien's retention was that ",.-Mrs. Fabien 


was a better teacher." (Tr. 32). 


5. Poole's Union Activities 
aa ee, Ae ee VLELOS 


In the strike against Respondent at the beginning of 
the 1973 school year, approximately 75 of the 104 lay teachers 
at Christ the King High School participated. Mr. Poole was one 
of the strikers. Note, however, that Mr. Poole picketed at Bishop 


Reilly High School and not at Christ the King High School (Tr. 17). 


Other teachers who also had participated in the trike 
were promoted at Christ the King High School: an individual 
teacher, Mr. Chesina, was an acknowledged striker and was pro- 
moted to Assistant Principal at the same time that Mr. Poole 
was laid off (Tr. 98-99). Further, as noted above, Miss Toban, 
who was Secretary-Treasurer of the Union was a striker and was 
chosen to be retained in the French section of the Language 
Department (Ti. 93). Another acknowledge” “nion activist, 

Mrs. Canavan, had been promoted to Assistant Principal the year 
before, without regard to her substantial Union activities 
(Tr. 93-95). 

Mr. Poole's Union activities during the balance of the 
school year were not out of the ordinary. After the strike 
had been settled, Mr. Poole mentioned to Mr. Gordon, the President 
of the Union, that he had been assigned to substitute for absent 
teachers an inordinate number of times (A. 17-18; Tr. 17, 42-43). 
Mr. Gordon apparently treated it as a grievance. This grievance 
was ultimately resolved in an informal manner (Tr. 55-56; 90-92) 
and,in fact, Mr. Poole denied to Mr. Kirwan that he had submitted 
it as a grievance (Tr. 90). 

The ALJ also points out (A. 18) that Poole had a dis- 
cussion with Sister Mary Brown who assigned replacement duties 
at Christ the King. It was not shown however that Sister Mary 


Brown was a supervisor or had any involvement in the decision to 


excess teachers. 


The final "grievance" which the Board relies upon is 
that in November, 1973 Mr. Poole mentionea to Mr. Heenan: 
that faculty meetings were occurring at s rate greater than 
that provided for in the collective bargaining agreement. Sub- 
sequently, Sister Ann asked Mr. Poole why he hadn't come to 
her directly ratner than going to the Union first. Sister 
Ann explained that her intent here was to solve matters on 
an amicable basis before they developed into full-scale grievances 
(Tr. 149-150). a4 


Poole himself testified that he forgot about the 


"grievances" shortly after mentioning them to Gordon (Tr. 20-21, 


28). 
6. The Alleged Anti-Union Animus 

The foregoing facts were essentially uncontroverted and 
were admitted by both sides. The Board, however, attempted 
to show anti-union ani on the part of both the Principal, 
Mr. Kirwan, and Sister ann Gray in order to establish an infer- 
ence that: Poole's selection was based, in part, upon his union 
activity. The Board based its inferences upon certain conver- 
sations, the contents of which were disputed, between Mr. Kirwan and 
Mr. Gordon, and between Sister Ann and Mr. Gordon. 

3/7 The partics' agreement (General Counsel's Exhibit 3 before 
the Board) provides in the "Grievance and Arbitration Procedure" 
(Article XXXI , § B) that: 

"It is the declared intention of the parties 
to make a sincere and determined effort to settle 
all grievances on a voluntary and informal basis. 
The parties to this Agreement, both on the Principal- 
Teacher level and on the Union-Association level 


are permitted and encouraged to meet and discuss in- 
formally any grievance." 


aQe 


Even if the Board's finding of animus has some support 
in the record, that animus must be shown to have affected Re- 
spondent's choice between Mr. Poole and Mrs. Fabien. It is 
Respondent's position, as argued in the Ollowing portion of 
this brief, that Poole's non-renewal was based solely upon 
comparative teaching abilities and that the Board has failed 
to sustain its burden of showing an illegal motive in making 


that selection. 


7. Closing of the Case 


As noted above, the Respondent, while protesting, com- 
plied fully with the Board's order to reinstate Mr. Poole and, 
subsequently, the Regional Director of Region 29 notified the 
Respondent that he had received suitable proof of Respondent's 


compliance and was closing the case (A. 32). 


ARGUMENT 


Point I 


SUBSTANTIAL EVIDENCE DOES NOT EXIST IN THE 
RECORD AS A WHOLE TO SUPPORT THE BOARD'S 
FINDING THAT JOSEPH POOLE WAS NOT REHIRED 
BECAUSE OF HIS UNION OR OTHER PROTECTED 
ACTIVITIES. 


It is important to remember the overall aspect of this 


case: Over 15% (twenty teachers) of the entire teaching staff 


was excessed due to purely economic conditions. Mr. Poole 


was one of the twenty. There were no allegations or proofs 


offered that the excessing of any of the other twenty teachers 


was due to improper considerations. It is fair to say that at 


Christ the King, which has been unionized for over 7 years, a 
15% layoff was bound to include one or more activists who had 


The Board itself has recognized 


"annoyed" the administration. 


that it has the burden of proving that such "annoyance" over- 


rode Respondent's comparative analysis of teaching abilities. af eo 
Klate Holt Co., 161 NLRB 1606, (1966); Golden Nugget, Inc., 215 
(1974). 


NLRB 50, 
Here, however the Board has not met its burden of proof, 
it has made its determination upon the basis that Respondent's 
annoyance at Poole, if any, implied a forbidden animus and that 
that was sufficient to taint Poole's non-retention. 
_47 The collective bargaining agreement and the parties them- 
selves do not recognize “seniority” in the industrial sense; 


the only distinction between teachers in regard to longevity 
is that between tenured (more than 3 years) and non-tenured. 


oh ta 


The Board's inference stops far short of demonstrating 
that that animus affected Respondent's choice of Poole as one 
of the twenty teachers to be excessed. The Board's case must 
fail for that reason. 

The record is clear. Respondent's annoyance, if any, 
with Poole's activities did not rise to the level of animus. 
Even assuming that it did, no direct, or even circumstantial, 
evidence exists to show that that animus affected Respondent's 


evaluation of the teachers. 


THE ADMINISTRATIVE LAW JUDGE AND 
THE BOARD PLACED UNDUE EMPHASIS 
UPON POOLE'S UNION ACTIVITIES 
WHICH WERE NEITHER UNUSUAL NOR 
DISTINCTIVE WHEN COMPARED TO THE 
ACTIVITIES OF OTHER UNIT EMPLOYEES. 


Strike Activity 

As the parties stipulated, Mr. Poole did participate in 
the Union's strike against Respondent but as such he was only 
one of approximately seventy-five lay teachers at Christ the 
King who did participate(Tr. 36). Further, Mr. Poole's 
strike activities took place at another school entirely and 
not at Christ the King High School (Tr. 17). There is no 
testimony showing that Sr. Ann had knowledge of Poole's 
activities or that Mr. Poole's activity was out of the ordinary 
when compared to the conduct of the other strikers. The Board 


offered no evidence to show that Union activity, or lack thereof 


’ 


affected the three other teachers not rehired in the Language 
Department or any of the other sixteen teachers who were not 
rehired. It is, of course, well-settled that while Union 
activity cannot be a cause for dismissal, likewise such 
activity cannot serve to protect an employee where there exist 


otherwise valid grounds for discharge or layoff, NLRB v. Dixie 


Terminal Co., 210 F.2d 538, 540 (6th Cir. 1954), cert. den. 


U.S. 1015 (1954); Golden Nugget, Inc., 215 NLRB 50 (1974). 


The Alleged Grievances 


The Board also relies upon Mr. Poole's grievance activity 
as support for its finding of unlawful motive. However, the 
record reveals that these grievances were neither major nor 
unusual and that, in fact, all of them were settled on an 

/& amicable basis. 

The first grievance involved Mr. Poole's complaint in 
regard to a number of substitutions which he had been assigned 
(A. 17-18; Tr. 17, 42-43). Mr. Poole apparently reported this 
to Mr. Gordon and Mr. Gordon took it up with the Principal, 

Mr. Kirwan. The initial steps did not resolve the matter and 
the grievance proceeded to the second step of the Grievance 

and Arbitration Procedure. At this point the matter was settled 
and nothing in the record shows that it served as a "sore point" 
between the parties. As a matter of fact, when Mr. Kirwan 
discussed the matter with Mr. Poole, Mr. Poole denied having 
filed a grievance (Tr. 20-21, 90). 


The second incident involved Mr. Poole's having "words" 


with Sr. Mary Brown who assigned replacement duties. This 
incident is an example of the type of evidence upon which the 


Board endeavors to sustain its inference. 


It is neither pro- 


bative to nor indicative of anti-union animus. There is no 
showing that Sr. Mary Brown, who was in a clerical position, re- 
ported the discussion to anyone or that she was in a position 
to take any action with respect to, or to have had any effect 


upon Mr. Poole's employment. 


The only other grievance involved Mr. Poole's bringing 
Mr. Gordon's attention the fact that if after-hour faculty meetings 
continued with the same frequency, the contractual limit would 
soon be exceeded. Mr. Gordon passed the complaint on to an 
Assistant Principal (Tr. 45). A few weeks later Sr. Ann Gray 
talked to Mr. Poole and asked him why he had not come to her 
first rather than "running to Mr. Gordon." Sr. Ann testified 
that her intent was to have such matters settled on an informal 
basis before they rose to the level of formal grievances (Tr. 149) ._3/ 
The foregoing is the sum and substance of Mr. Poole's 
protected activities. In a school of over 120 teachers such 


"grievances" are neither memorable nor outstanding. All 


these activities occurred four to six months prior to any 


decision to reduce staff. 

The Board itself has previously refused to rely upon 
incidents occurring five months prior to an employee's discharge, 
to show employer animus. Stop & Shop, Inc. 161 NLRB 75, 79, 
enf'd sub. nom, Mackaby v. NLRB 371 F.2d 59 (let Cir., 1967). 


The Court should not now do so. 


57 See f.n. 3, above. 


B. THE UNCONTROVERTED EVIDENCE 
DEMONSTRATES UNION ACTIVITY DID 


NOT ENTER INTO THE FINAL DE- 
TERMINATION TO EXCESS MR. POOLE. 


‘ The ALJ erred in finding that Mr. Poole's union 
activities were considered in evaluating him or in de- 


ciding not to rehire him. 


As evidenced by the ALJ's own comments, this error is 


due to his improper and hurried consideration of the record 


’ 


based upon his mistaken belief that the Board was about to 
decline to assert jurisdiction over any aspect of the labor 
relations of a private secondary school: ay 


"On September 23, 1974, ... the Board 
announced that it has under consideration 'the 
issuance of a rule under which it would de- 
cline to assert jurisdiction over any aspect 
of the labor relations of private secondary 
and elementary schools and preschools.' 

--.- Consequently, it is likely that this case 
will ultimately be disposed of at the Board 
level by dismissal on jurisdictional policy 
grounds. With knowledge of that situation, I 
have decided to issue my Decision at this time 
in the interest of expeditious case handling 
rather than wait to see whether the Board does, 
in fact, adopt the rule it is considering. 


"In view of the situation, the detailed 
analysis of the record I would have made to ex- 
plain my conclusion that the record as a whole 

: supportsa inding of discriminatory motive even 
without the tots remarks made to Robert Gordon 
by Sister Ann Gray during the last week in March 

i oF 1974 and by Hugh Kirwan on April 10, 1574, is 


superfluous. Emphasis added). (A. 21). 


_6/ The Board did not adopt the proposed rule and continues 


to assert its jurisdiction over such schools. 


-16- 


In his haste to file his opinion, the ALJ made several 
errors in his evaluation of that portion of the record which 
he considered. For example the ALJ (at A. 15) sets forth a 
statement by Sr. Ann which cannot possibly be considered anti- 
union by any stretch of the imagination. Yet, the ALJ in- 
dicates that his finding as to credibility is based in part on 
the fact that Sister Ann made this “anti-union" remark and ad- 
mitted others. The other statements to which the ALJ refers 
were made to Mr. Gordon in regard to union activities generally, 
during which Mr. Poole was not in any way mentioned (A. 16). 

Likewise, the ALJ's crediting of Mr. Gordon over Mr. Kirwan 
is based on a statement in which Mr. Kirwan stated that in 
April he and Mr. Gordon discussed a grievance which Mr. Poole 
nad filed in November (A. 16). If the ALJ had considered the 
eB record as a whole, he would have seen, a few pages later, that 
Mr. Kirwan admitted some confusion as to the dates being re- 
ferred to on the initial questions (set forth at A. 16). Kirwan 
stated that the grievance had not been discussed since its 
settlement in November; he then clarified the matter 
(Tr. 108-9) when he stated, upon cross-examination: 

"Q. Now, I believe you stated that in the 

course of this meeting with Mr. Gordon, the sub- 

ject of the replacement issue grievance, or the 

aaa issue letter, came into the conversa- 


Is that correct? 


A. I'm sure it did somewhere along the line. 


Q. Well, do you recall in what context this 
grievance or this letter was discussed? 


A. On the -- on April the 10th? 
Gi: Yes. 


A. Well, I would like to back it up. I 
don't think that came up at all on April the 
10th. It was a question of whether we were 
eemaAgE gscuRy . 
going to retain Mr. Poole or not. 


I had said the letters of termination had 
gone out. 


I_don't recall anything of that nature 


at that time. 
I assume that all had been resolved. 


JUDGE BLACKBURN: What do you mean by 
you had assumed that it had all been resolved? 


THE WITNESS: I had never heard anything 
else about the original -- past the step when the 
letter was -- 


JUDGE BLACKBURN: Are you assuming that day? 


THE WITNESS: I have heard nothing from that 
time regarding the discussions and replacements, so 
I have never seen any actual court case or anything 
beyond the original letter and discussions we had 
about it. 


I thought it was resolved when the committee 
was established and Brother Medard gave me the 
ruling that we find for the teachers to see it. 


I said that that's it.” 


(Emphasis Added). 


The ALJ further relied upon Gordon's testimony that Mr. 
Kirwan threatened him (Gordon) with denial of tenure if Mr. 
Gordon did not stop filing grievances. While Mr. Kirwan denied 
making any such threats, the ALJ found that the fact that Mr. 
Gordon had filed an unfair labor practice charge and was sub- 
sequently granted tenure, was dispositive of the credibility 
question in regard to Mr. Kirwan's relationship with Mr. Poole. 
The reliance upon the bare filing of a charge (which was later 
withdrawn without a hearing) as a determinative factor as to 
credibility is wholly improper. When an ALJ places the worst 


possible interpretation upon a mere collateral statement, 


this Court will not honor it NLRB v. Park Edge Sheridan Meats, 
Inc., 341 F.24 725, 727 (24 Cir., 1965 . —/ 


The Board's characterization of the ALJ's resolution of 
the conflicting testimony as "careful" (Brief of Petitioner, at 
page 11) is startling. It is anything but careful and, in fact, 
seems to be a "rush to judgment" on the part of the ALJ in order 
that his decision be issued prior to action by the Board changing 
its regulations in regard to the assertion of jurisdiction over 


the Respondent's schools (see A. 21). 


‘ 


77. Park Edge dealt with an Employer which had previously 
violated the Act and then had hired labor counsel to keep itself 
within the law. This Court noted: 

"When a party ... has erred in the past ... it 
ought not be viewed as having such a propensity 
for sin that every episode is given the worst 
interpretation, or be condemned by indiscriminate 
repetition of the phrase that its conduct 'must be 
assessed against the background of its earlier 
unfair ... practices. (341 F.2d, at 727). 


~19- 


The Board and its ALJ are required to consider the 
record as a whole. Universal Camera Corp. v. NLRB, 340 U.S. 474 
(1951). The ALJ's decision on its face provides ample evi- 

. dence that he failed to make more than a cursory review of 

the testimony prior to issuing his decision. 

In any event, as is argued below, there is no direct 
or even circumstantial evidence showing that Respondent's 
feelings toward Mr. Poole's activities entered into the 


selection of Mr. Poole for non-retention. 


II. ASSUMING ARGUENDO THAT POOLE'S ACTIVITIES 
CREATED AN ANIMUS AGAINST HIM, THE EVIDENCE 
ON THE WHOLE SHOWS THAT RESPONDENT'S FINAL 
DETERMINATION WAS BASED UPON COMPARATIVE 
TEACHING ABILITY; THE BOARD'S REINSTATEMENT 
REMEDY IS INAPPROPRIATE. 


Even assuming, arguendo, the Board has properly drawn an 
inference that Respondent had an animus directed at Poole, such 
animus does not make Poole's selection for lay-off unlawful 
per se. As the Board has often stated: 

"The mere fact that an employer may want 
to part company with an employee whose union 
activities have made him persona non grata 


does not per se establish that a subsequent 
discharge of that employee must be unlawfully 


discriminatory." P. G. Berland Paint City, inc., 

199 NLRB 927, 928 (1572). 

It is established that the Board has the burden of 
affirmatively showing that the non-retention was improperly 
motivated. NLRB v. River Togs Inc., 382 F.2d 198 (2d Cir. 1967). 
When the Board meets that burden by utilizing inferences, the 
Respondent may defeat such inferences and show them to be un- 


reasonable. Stone & Webster Corp. v. NLRB, 536 F.2d 461 (lst 
Cir. 2976). 


In this case, even assuming, without admitting, the 
Board's inference to have some basis, that inference was rendered 
null by Sister Ann's explanation of the criteria she used for 


evaluating the two teachers and by Mr. Kirwan's explanation of 


the process of reviewing that selection, resulting in the 
ultimate determination that Mrs. Fabien was the better teacher. 

The Board has shown no factor upon which to base a con- 
clusion that Poole be considered a better teacher than Mrs. 
Fabien. On the contrary, the record shows: 


(a) The Respondent considered Poole to 
be an adequate teacher (Tr. 141-142, 176) but 
Fabien to be better (Tr. 78-82, 141, 143, 176). 
This reason was admitted by Poole as the reason 
given to him for his layoff (Tr. 32), 


(b) Poole had eleven years experience; 
Fabien had seven; both were tenured teachers, 
and tenure was the Only type of longevity 
recognized by the contract in regard to reten- 
tion; Respondent has steadfastly refused to in- 
Clude any other type of recognition of seniority 
in the collective bargaining agreement 


(Cc) Poole's evaluations were adequate (A. 4) 
(A.6), but Mrs. Fabien's were Superior (A, Reese et, ced. 


Poole and Fabien were both limited as to 
the language which they could teach at Christ the 
King High School (See see 253), 


Fabien's teaching fit in with Sr. 
that a language should 


(f) Fabien had better rapport with her students 
than did Poole" (tr. 141, 143). 


In reality, what we have here is a Situation in which the 


Board substituted its judgment for Respondent's as to which 


teacher is the better. The Board has neither the expertise, nor 


the right to do so. 


"The Act does not interfere with the normal 
exercise of the right of the Employer to select 
its employees or to discharge them.... [t]he Board 
is not entitled to make its authority a pretext 
for interference with the right of discharge when 

: that right is exercised for other reasons than such 
intimidation and coercion." NLRB v. Jones & 


Laughlin Steel Corp., 301 U.S. 1, 45-6 (1937). i 

The ALJ and the Board have simply failed to consider 
the foregoing factors and the law applicable thereto. 

Where there can be no claim that a discharge was under 
pretext, the test is not whether the discharge was motivated in 
part by the employee's union activities’ but rather, the test 
is whether substantial evidence shows that the compelling motive 
for the employee's choice was one of union activity. Stone 
& Webster Engineering Corp., v. NLRB, supra; NLRB v. Whitin 
Machine Works, 204 F.2d 883 (lst Cir. 1953). 

On the state of this record there is no question that Re- 
spondent had a bona fide belief that Mrs. Fabien was the better 


of the two teachers. The ALJ found that: 


"As between the two remaining candidates -- 
Joseph Poole and Nicol Fabien -- Sister Ann Gray 
decided to recommend that Poole be terminated. 

She presented that recommendation at a meeting of 
the School's Administrators, chaired by Kirwan, 
in late March. Kirwan accepted her recommendation 


8/ The Board cites NLRB v. Advanced Business Forms, 474 F.2d, 
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. 457 (2nd Cir., 1973) and other Similar cases for this proposition. 
As a bare statement of law, it is correct. However, those cases 


all dealt with pretextual discharge in union organizing situations, 
ee not apposite here. 


after a discussion of the relative merits of 
Poole and Mrs. Fabien as teachers of French. 
There was no mention of Poole's union member- 
Ship, activities, attitude, or interest at this 
meeting. Neither was there any mention of Mrs. 
‘ Fabien's lack of same (A. 19). 


The ALJ further analyzed Kirwan's and Sister Ann's 
rationale for selecting Mrs. Fabien as a better teacher. As 


the ALJ noted in his conclusions, those reasons were as follows: 
",.. Mrs. Fabien possessed a greater ability 

to communicate the culture of her language, also 

had a greater rapport with students ... at times, 

Mr. Poole had shown a certain inability to adjust 

to new teaching methods or to the philosophy as we 

were trying to propose it, and a certain lack of 

creativity also in the teaching of his classes, 

which does not say he is bad ... Mr. Poole's rapport 

with the students on the whole... [by 'philosophy' 

I mean] where the emphasis lies, which would be 

on oral performance of the language over and above 

the intake of reading and writing and translation." 

(A. 2h). 


The ALJ specifically credits Mr. Kirwan and Sister Ann's 
discussion of these matters in his decision: 
"I have no doubt that these thoughts were 
in Kirwan's and Sister Ann Gray's minds, and 


were the subjects discussed at the decisive meeting 
of the administrators." (A. 21). 


Thus, the ALJ credits the express rationale that Sister 


Ann used as a basis for her selection. The ALJ specifically ® 


finds that there was no mention whatsoever of unicn or union 


activities at the "decisive meeting", yet he goes on to find: 


"In the face, however, of Kirwan's and Sister 
Ann Gray's statements to Gordon, there can be no 
doubt that what tipped a closely-balanced scale 
in Mrs. Fabien's direction was the fact Kirwan and 
Sister Ann Gray viewed Poole as an agitator." 
(A. 21-22). 


Here, however, the ALJ has erred in that all the evidence 
on the record points to the fact that the comparison between 
Mr. Poole and Mrs. Fabien was not a close one. Note that the 


ALJ credits Mr. Kirwan's testimony as to what occurred at the 


decisive meeting: 


"Kirwan testified his motive for accepting 
Sister Ann Gray's recommendation that Joseph 
Poole be terminated rather than Nicol Fabien 
was ‘'[t]he very strong consensus of the whole 
group at the meeting of the schools adminis 
trators at which the decision was made], which 
is one of the ways that I would deal with such 
a problem, the department chairmen, assistant 
chairmen were involved, and all of the ad- 
ministrators, the agreement was, in the end, 
that Mrs. Nicol Fabien was the better of the 
two teachers ‘because o hjer rapport wit 
the students, her approach to teaching, just 
in general that she was a better teacher than 


Mr. Poole, not that Mr. Poole was a poor teacher.'" 
(A. 21) (Emphasis added). 


It appears that both the ALJ and the Board have miscon- 
ceived upon whom the burden of proof rests in this case. The 
Board has the burden of showing that a discharge was 


improperly motivated. NLRB v. River Togs, Inc., 382 F.2d 198, 


(2d Cir. 1967); Stone & Webster Engineering Corp. v. NLRB, supra. 


Where, as here, the Employer has uncontested justification for making 


reductions in staff and where the declared motive for selection 
of an employee based upon comparative abilities is supported 

by corroborated, uncontested testimony and by documentary 
evidence, then the Board must make a clear showing that the 

. dominant motive was not the comparative teaching abilities, 

but was improper animus. NLRB v. Fibers International Corp., 
435 F.20.i311 (ist Cir. 1971), a and cases cited therein. 
Here, however, the Board has required that Respondent refute the 
assertion that its alleged animus was responsible for the 
selection of Mr. Poole, rather than Mrs. Fabien. In doing so 
the Board has endeavored to transfer the burden of proof in 


an § 8(a) (3) case; this it is not permitted to do. 


5 7 The ist Circuit harmonized the various circuits expression 
of this test in denying the Board's Petition for rehearing: 
° "In support of its petition the Board cites some fifteen cases, 
listing them by circuit. While none states that the improper 
motive must be 'dominant', we consider the language of several 
to be indistinguishable. NLRB v. Milco, Inc., 2 Cir., 1968, 
388 F.2d 133, 138, 67 LRRM 2202 ('the true reason'); 


kkk 


With regard to our use of the word 'clear' we do not mean,as 
the Board fears, that its burden of proof on this issue is 
any greater than it is on any other. However, our experience 
has been that from time to time the Board not only forgets 
that ‘partially motivated' means effectively motivated, but 
forgets that an aura of even strong union animus is not 
sufficient in itself, once an adequate and proper business reason 
‘ has been established. While of course an employer who has good 
cause to apply a particular sanction may in fact do so for 
an impermissible reason, in such circumstances the Board must 
have an affirmative basis for believing that the employer re- 
jected the good reason and chose the bad. It is not enough, 
as in the case at bar, to ignore or denigrate the business 
reason, or to substitute speculation in its place." 439 F.2d 
(Petition for Rehearing unofficially reported at 76 LRRM (lst 
Caee 2972). 


It seems beyond argument that if one employee out of 
two must be laid off, and a clinical expert evaluation by 
the employer satisfies it that employee "A" is the better en- 
ployee, a mere showing that employee "B"'s union activity had 
been a source of annoyance to the employer does not require 
that the employer retain employee "B", and now discharge the 
superior teacher, "A". 


--- even if we were prepared to find that 

Respondent was seeking an opportunity to terminate 

[the employee] because of its annoyance with the 

way in which he engaged in protected activity, 

we would not, in this case, find that Respondent 

discriminatorily discharge him. The mere fact 

that _an_ employer may desire to terminate an em- 

ployee because he engages in unwelcome concerted 

activities does not, of itself, establish the 

unlawfulness of a subsequent discharge. If an 
employee provides an employer with a sufficient 

cause for his dismissal by enga ang in conduct 

for which he would have been terminated in any 

event, and the employer discharges him for that 

reason, the circumstance that the employer welcomed 

the opportunity to discharge does not make it 
discriminatory and therefore unlawful." Klate 

Holt Co., 1 S1 LEE 31606 (1966). (Emphasis added). 

Yet, here the Board suggests that Mrs. Fabien should have 
been selected for layoff on the theory that, regardless of 
teaching abilities, Mr. Poole's union activities may have been 
on Mr. Kirwan's and Sr. Ann's mindsat some point and the Act 


requires that Mr. Poole be held harmless from discharge. This 


is obviously not the law, and not what the Act requires. a7 


107 The suggestion, itself, is probably illegal. Mr. Gordon's 

request to Mr. Kirwan that Mrs. Fabien, a non-union member, be 
laid off rather than Mr. Poole, a union member, seems to be a 
classic case of discrimination by a union leader against a non- 
union employee, a violation of Section 8(b) (2) of the Act. If 
Respondent had followed that suggestion it would have laid itself 
open for an § 8(a) (3) charge from Mrs. Fabien, since Mrs. Fabien's 
evaluation showed her to be a superior teacher in the Department. 


= 7 }— 


Note that the consequences pointed out by Judge Timbers 


in NLRB v. Advanced Business Forms, Inc., 474 F.2d 457, 465 il/ 


f.n. 15 (2nd Cir. 1973) (effect upon the pretextually discharged 

employee and effect of discouraging other employees from supporting 

Union) are absent here: one or the other of the teachers under 

consideration had to be excessed. The non-retention of Mr. 

Poole is unlikely to cause other employees to be discouraged 

from supporting the Union, since the Union has been recognized 

at Hald schools since 1966; the teachers’ support of the Union 

was amply exhibited in the strike in September of 1973 (A. 17). 

If Respondent's motive had been to discourage union support, 

then the obvious first choice for lay-off in the French Section 

would have been Mary Ann Toban, a Union officer and a participant 

in the strike. Yet Miss Toban was the first person eliminated 

from consideration by Respondent due to her teaching abilities. 
Where the need for a reduction is assumed, where a 

selection must be made between two persons and where the evidence 

shows that the teacher who is retained was a strongly superior 

teacher, the Board is unjustified in requiring reinstatement with 

back pay, as it did here. 

li7 "I5. The consequences to an employee of being discharged under 

the pretext of poor work performance are too serious to allow 

the discharge to stand when an improper motive entered into the 

employer's decision to discharge. Moreover, other employees -- 

particularly those harely holding their jobs -- are likely to be 


discouraged from supporting a union if they reasonably believe 
that it will cost them their jobs." 474 F.2d at 465, f.n. 15. 


Section 10(c) of the Acti2/allows the Board, in its 
discretion, to require reinstatement of an employee. Here, 
the possible presence of some animus does not alter the fact 
that Mrs. Fabien was a better teacher. For the Board to re- 
quire reinstatement means that Respondent, in order to meet 
its financial constraints, had to lay-off the better of the two 
teachers. Such an order is an abuse of the Board's discretion. 


Nothing in the Act or in equity requires this remedy. 


127 Section 10(c) of the Act provides in pertinent part: 


"If upon the preponderance of the testimony taken the 
Board shall be of the opinion that any person named in the 
complaint has engaged in any such unfair labor practice, 
the Board shall issue ... an order (requiring the taking of] 
such affirmative action including reinstatement of eiiployees 


with or without back pay, as will effectuate the policies of 
this Act... =." 


Conclusion 


For the reasons set forth above and upon the record 
as a whole this Court should find that Respondent excessed 
Joseph Poole solely upon the basis of comparative teaching 
abilities and that the Board's order is not supported by sub- 
Stantial evidence. The Board's Petition for Enforcement of 


its order should be denied. 
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